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Presentation Notes
KF: WELCOME


A statewide non-profit advocacy organization,
HISTOR]C Historic Hawai‘i Foundation encourages the
& preservation of historic buildings, sites,
HAWAI I structures, objects and districts relating to the
history of Hawai‘i.

FOUNDAT]ON We help people save Hawai‘i’s historic places.

www.HistoricHawaii.org


Presenter
Presentation Notes
KIERSTEN: 
I am Kiersten Faulkner, Executive Director of Historic Hawai‘i Foundation. This class is also supported by our Education Program Manager, Andrea Nandoskar, with additional technical support by Michelle Kiczek, our Development Assistant.

Historic Hawai‘i Foundation is a statewide non-profit organization dedicated to preserving the historic buildings, sites, communities and structures that tell the unique stories of Hawaii’s multilayered history. Founded in 1974, HHF has become the driving force behind historic preservation in the state through its core programs of developing a community ethic of historic preservation, supporting smart legislation, offering educational events and training for local communities, and providing technical assistance to make preservation accessible. HHF helps people save Hawai‘i’s historic places.



The Trust for Public Land creates parks and protects
land for people, ensuring healthy, livable
communities for generations to come.

www.tpl.org



Presenter
Presentation Notes
We are pleased to partner with The Trust for Public Land,  a national non-profit organization dedicated to conserving land for people. Lea Hong will be our presenter. She has been the Hawai‘i State Director for TPL since 2006. 

She previously chaired the environmental and cultural resource law practice group at the Honolulu law firm of Alston Hunt Floyd & Ing (now Dentons), and worked for the Earthjustice Legal Defense Fund. Lea is a graduate of Leilehua High School, Rice University and the William S. Richardson School of Law at the University of Hawai‘i, where she serves on the Friends of the Law School Board and has taught classes on environmental litigation, environmental regulatory compliance, and conservation transactions



The Hawai‘i Land Trust takes a uniquely Hawaiian
and holistic approach to land conservation. We
conserve lands that enable Hawai‘i’s long-term well-
being, lands with scenic views, agricultural
resources, wildlife habitats, water resource areas,
cultural and historical values, and outdoor
recreation opportunities. We seek to complement
the stewardship others are providing for
mountaintop watersheds by concentrating largely on
needs and opportunities for coastal and agricultural
lands. HILT protects land primarily through the use
of Conservation Easements held in perpetuity.

www.hilt.org


Presenter
Presentation Notes
Our second presenter is Laura Kaakua, president and chief executive officer of Hawai‘i Land Trust. 

Laura is a graduate of Punahou, Boston College and the University of Hawaiʻi William S. Richardson School of Law, where she received the Environmental Law Certificate. Laura has extensive land conservation experience, spending nine years prior to HILT serving as the Aloha Āina  Project Manager at The Trust for Public Land



Kuahiwi Ranch is a family-owned and operated
cattle ranch in Ka‘d on Hawai‘i Island. It is run
by three generations of the Galimba family.
Begun in 1993, Kuahiwi Ranch operates on 9000
acres between Wood Valley and Waiohinu, with
pasture between sea-level up to 2100'.

Kuahiwi Ranch has two conservation and
preservation easements that encumber lands
the ranch owns at Kawala.

www.Kuahiwiranch.com


Presenter
Presentation Notes
A case study showing how a conservation easement is applied to a working landscape will be presented by Michelle Galimba . The Galimba ōhana operate Kuahiwi Ranch in Ka’ū on Hawaiʻi Island. Kuahiwi Ranch has conservation and preservation easements that encumber lands the ranch owns at Kāwala.


The American Institute of Certified Planners
(AICP) is the APA’s professional institute
providing recognized leadership nationwide
in the certification of professional planners,
ethics, professional development, planning
education, and the standards of planning
practice.

www. hawaii.planning.org


Presenter
Presentation Notes
This seminar has been submitted to the American Planning Association for 1.5 certificate maintenance credits for AICP in the area of law through the co-sponsorship and partnership with the APA Hawai‘i Chapter. We recognize APA Hawai‘i as our partner and thank them for supporting continuing education for planning professionals.



HSGA

Hawaii State Bar Association

The Hawaii State Bar Association has been a part of Hawai’i
since 1899, when the Association was founded by a handful
of volunteer lawyer members. The organization was
incorporated in 1985 and in 1989 became the professional
trade association for all lawyers licensed to practice law in
Hawai‘i.

The mission of the Hawai‘i State Bar Association is “to unite
and inspire Hawai‘i’s lawyers to promote justice, serve the
public, and improve the legal profession.”

www.hsba.org



Presenter
Presentation Notes
The Hawai‘i State Bar Association has approved the seminar for 1 CLE credit. To claim the credit there are some administrative requirements. At the end of the course, there will be a pop-up evaluation for everyone to complete. There will a section at the end specifically for attorneys. If you want the CLE credits, please enter your name, Bar Association number and email address. We will use that information, along with the attendance tracking and reporting to submit to HSBA. We will also email your certificate of attendance. 



Using Easements for land conservation and historic preservation

Purposes and types of easements, structure and stipulations

ABOUT THIS
COURSE

Statutory and regulatory requirements

Working with land trusts and preservation organizations to
establish, monitor, maintain and comply with easements

Financing, tax credits, deductions and funding sources



Presenter
Presentation Notes
The training will present an overview of the definitions, criteria and considerations for using perpetual conservation and preservation easements to protect the intrinsic characteristics of special places, including lands with natural, agricultural and cultural values and buildings with historic significance. We plan to take about 90 minutes.

This program is being recorded and will be available on the Historic Hawai‘i Foundation website and YouTube channel. 

As we go through the presentations and the course, please submit your questions through the Q&A button. We will answer as many as we can during the panel discussion.

Learning objectives include:
Statutory, regulatory, and IRS requirements for conservation and historic preservation easements
How easements assist with voluntary land conservation and historic preservation goals
Purposes and types of conservation easements, structure and stipulations of easements, specific provisions recommended to meet regulatory and IRS requirements
The pitfalls of which lawyers, planners and other professionals advising private landowners should be aware
How to work with land trusts and historic preservation organizations to establish easements
How easements are maintained and monitored, and how landowners can comply with easement terms and stipulations
Tax credits, deductions, financing and funding sources for easements



What Is A Conservation Easement?



Presenter
Presentation Notes
LAURA:  So what is a conservation easement?  This picture is of a taro loʻi owned by the non-profit Waioli Corporation in Hanalei on Kauaʻi that is perpetually conserved via a conservation heled by the Hawaii Land Trust.  



What’s a Conservation Easement?

HRS § 1981

§ 198-1. Conservation easement defined



Presenter
Presentation Notes
LAURA:  Conservation easements are authorized under Hawaii State law – HRS Chapter 198, which defines a conservation easement as (next slide):



What’s a Conservation Easement?

HRS § 1981

§ 198-1. Conservation easement defined
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Presentation Notes
An interest in real property created by deed, restrictions, or covenants  (next slide)



What’s a Conservation Easement?

HRS § 1981

§ 198-1. Conservation easement defined



Presenter
Presentation Notes
The purpose of which is to protect and preserve natural/open spaces, Native Hawaiian cultural landscapes, resources, and sites, historic properties and cemeteries, and land used for agriculture. (next slide)





Presenter
Presentation Notes
Conservation easements are completely voluntary.



What is a Conservation Easement?

A voluntary, legal agreement that permanently limits the uses of
land in order to protect its conservation values.

- |tis areal property interest.

- |t should not be confused with road, utility, or access easements
or rights of way.

- One option to protect a property for future generations.


Presenter
Presentation Notes
LAURA:  In short, a conservation easement is voluntary legal agreement between a landowner and a land trust or government agency that permanently limits uses of the land in order to protect its intrinsic values.  A landowner retains many of his/her rights, including the right to own and use the land for agriculture or ranching, sell it and  pass it on to their heirs subject to the permanent restrictions/limitations.



Western Property Rights

Property Rights = Bundle of Sticks



Presenter
Presentation Notes
LAURA:  In Western real property law, property rights are often described as a “bundle of sticks.”  (next slide)


Western Property Rights

Property Rights = Bundle of Sticks

“Stick” = A Landowner’s Right to ...



Presenter
Presentation Notes
Each stick represents a landowner’s right to, for example, (next slide)


Western Property Rights

Property Rights = Bundle of Sticks

“Stick” = A Landowner’s Right to ...
e Use and Enjoy

e Build

e Subdivide

 Logging

e Extract Minerals

 Extract Water

e Exclude

e Sell

 Etc.


Presenter
Presentation Notes
use and enjoy the land, build on it, subdivide, log timber, extract minerals or water, exclude others from the land, or sell the land. (next slide).  


Western Property Rights

Property Rights = Bundle of Sticks

“Stick” = A Landowner’s Right to ...
e Use and Enjoy
e Build

e Subdivide
\  Logging
e Extract Minerals
 Extract Water
/ e Exclude
e Sell
 Etc.
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Presentation Notes
Some rights in Hawaii – (next slide)


Western Property Rights

Property Rights = Bundle of Sticks

“Stick” = A Landowner’s Right to ...
e Use and Enjoy
e Build

e Subdivide
\ e Logging
e Extract Minerals

— e Extract Water
/ ‘ e Exclude

Native Hawaiian Rights » el
* Etc.


Presenter
Presentation Notes
like Native Hawaiian traditional and customary rights to gather on undeveloped land – may not be in the bundle of sticks owned by the landowner.
(Next slide)


Western Property Rights

Property Rights = Bundle of Sticks
CONSERVATION EASEMENT
| “Stick” = A Landowner’s Right to ...
e Use and Enjoy
e Build
e Subdivide
 Logging
e Extract Minerals
e Extract Water
e Exclude
e Sell
* Etc.



Presenter
Presentation Notes
In a conservation easement, a landowner voluntarily agrees to give away certain sticks to a governmental agency or land trust (next slide).  


Western Property Rights

Property Rights = Bundle of Sticks

CONSERVATION EASEMENT

| “Stick” = A Landowner’s Right to ...
e Use and Enjoy
e Build
e Subdivide
* Logging
e Extract Minerals
e Extract Water
e Exclude

* Placed over the land in perpetuity

* Areal property interest held by a land trust or government
agency e Sell

* “Holder” or “Co-holders” have the duty to monitor annually e Ftc.
and enforce violations
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For example, (next slide), 


Western Property Rights

Property Rights = Bundle of Sticks

CONSERVATION EASEMENT

| “Stick” = A Landowner’s Right to ...
e Use and Enjoy
e Build
e Subdivide
 Logging
e Extract Minerals
e Extract Water
e Exclude

* Placed over the land in perpetuity
* Areal property interest held by a land trust or government

agency e Sell
* “Holder” or “Co-holders” have the duty to monitor annually e Ftc.
and enforce violations
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a landowner might give away his or her right to build, subdivide, and exclude others on the land. (next slide).   


Western Property Rights

Property Rights = Bundle of Sticks
CONSERVATION EASEMENT
| “Stick” = A Landowner’s Right to ...
e Use and Enjoy
» Build
»Subdivide
* Logging
e Extract Minerals
 Extract Water

* Placed over the land in perpetuity Exclud
* Areal property interest held by a land trust or government
agency e Sell

* “Holder” or “Co-holders” have the duty to monitor annually e Ftc.
and enforce violations



Presenter
Presentation Notes
Each of those sticks has a value, which can be estimated via an appraisal, which we will cover later.



Benefits of Conservation Easements to
andowners

» Can be an effective tool to protect land, often at lower cost to land
trusts and public agencies.

» Legally binding agreement between a landowner and a land trust or
gov’t agency where landowner retains many private property rights.

» If donated, conservation easements may provide valuable tax
benefits to landowners.

» Keep land in private ownership, continuing to provide economic
benefits to the area.

» Do not automatically make properties open to the public.


Presenter
Presentation Notes
LAURA:  Conservation easements have a number of benefits for landowners and the public:
Can be an effective tool to protect land, often at lower cost to land trusts and public agencies.
Legally binding agreement between a landowner and a land trust or gov’t agency where landowner retains many private property rights.
If donated, conservation easements may provide valuable tax benefits to landowners.
Keep land in private ownership, continuing to provide economic benefits to the area.
Do not automatically make properties open to the public.



Federal Conservation Easement Tax Incentives

If a conservation easement is voluntarily donated to a land trust or government agency,

and if it benefits the public by permanently protecting important conservation
resources, it can qualify as a charitable tax deduction on the donor’s federal income

tax return.
* First enacted temporarily in 2006, the tax incentive was made permanent in 2015
and increases the benefits to landowners by:
— Raising the deduction a donor can take for donating a conservation easement
to 50%, from 30%, of his or her annual income;
— Extending the carry-forward period for a donor to take a tax deduction for a
conservation agreement to 15 years from 5 years; and
— Allowing qualifying farmers and ranchers to deduct up to 100% of their income,
increased from 50%.


Presenter
Presentation Notes
LEA:  As Laura mentioned, if donated, conservation easements may provide valuable tax benefits to landowners.  Landowners can deduct the value of a donated conservation easement as a charitable deduction.  Landowners can deduct up to 50% of their adjusted gross income, and carry forward the deduction for 15 years.  For land rich but cash poor farmers & ranchers who derive more than 50% of their income from farming/ranching activities, they can deduct up to 100% of their income, and carry forward the deduction for 15 years.  



Federal Law — Internal Revenue Code

26 U.S.C. §170(h)(1)

For purposes of subsection (f)(3)(B)(iii), the term “qualified conservation
contribution” means a contribution

(A) of a qualified real property interest,

(B) to a qualified organization,

(C) exclusively for conservation purposes.



Presenter
Presentation Notes
LEA:  The Internal Revenue Code outlines the requirements for qualifying for the deduction, which are  the donation or contribution of (1) a qualified real property interest, to (2) a qualified organization, for (3) exclusively for conservation purposes.  Let’s break that down.


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-876266351-2003642043&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:B:part:VI:section:170
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-894657303-2003642044&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-1202410953-2003642045&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:B:part:VI:section:170
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-270796123-2003642046&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:B:part:VI:section:170

Federal Law — Internal Revenue Code

26 U.S.C. §170(h)(2)
A qualified real property interest is any of the following interests in real property:

(A) the entire interest of the donor other than a qualified mineral interest,
(B) a remainder interest, and

(C) a restriction (granted in perpetuity) on the use which may be made of
the real property [i.e., a conservation easement]


Presenter
Presentation Notes
LEA:  First, a qualified real property interest is a perpetual restriction on the use of real property or land – essentially a preservation or conservation easement.  We’ll get into the nitty gritty of the components of a conservation easement later in this presentation.


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-894657303-2003642044&term_occur=999&term_src=

Federal Law — Internal Revenue Code

26 U.S.C. §170(h)(3)

A qualified organization is:

(A) is described in clause (v) or (vi) of subsection (b)(1)(A) [governmental entity
or public charity), or

(B) is described in section 501(c)(3) [tax exempt organizations] and—
(i) meets the requirements of section 509(a)(2) [public support test], or

(ii) meets the requirements of section 509(a)(3) [supporting
organization] and is controlled by an organization described in subparagraph (A) orin
clause (i) of this subparagraph.

Land trusts and historic preservation organizations are “qualified organizations”


Presenter
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LEA:  Second, a qualified organization is very simply, government agency or a land trust or historic preservation 501(c)(3) tax exempt charitable organization.  


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-1202410953-2003642045&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:B:part:VI:section:170

Conservation Land Trusts in Hawai’i

200,000+ acres (43,000 1,965 acres
in preserves)

56,700+ acres
4,100 acres

21,650 acres
(2,100 in preserves) Halawa Vaﬂey

Land Trust

4 acres


Presenter
Presentation Notes
LEA:  The conservation land trusts in HI include The Trust for Public Land and Hawaii Land Trust, both of which are nationally accredited land trusts.  Other land trusts are listed in this slide.  Collectively, non-profit land trusts in Hawaii have conserved over 275,000 acres of land through outright acquisition or donation, or through conservation easements.



Other qualified organizations holding conservation
easements

Livable Hawai‘i Kai Hui Ala Kahakai Trail Association

Kanewai Spring owned by Maunalua Fishpond Heritage
Center Photo Credit: Nate Yuen

Manaka‘a owned by Kuahiwi Ranch


Presenter
Presentation Notes
LEA:  Other qualified organizations that hold CEs in HI include Livable HI Kai Hui which co-holds a CE with the City and County of Honolulu over a very small property in East Honolulu known as Kanewai Spring owned by the Maunalua Fishpond Heritage Center, which uses the property aina based education and marine habitat conservation.
The Ala Kahakai Trail Association, a non-profit organization on Hawai’i Island, is another example of a qualified organization.  It owns two conservation easements on land owned by Kuahiwi Ranch at Manaka’a and Kawala, which Michelle Galimba will talk more about later in this presentation.



Federal Law — Internal Revenue Code

26 U.S.C. §170(h)(4)

Qualified conservation purposes include:

(A) In general For purposes of this subsection, the term “conservation purpose” means—

(i) the preservation of land areas for outdoor recreation by, or the education of, the general public,

(ii) the protection of a relatively natural habitat of fish, wildlife, or plants, or similar
ecosystem,

(iii) the preservation of open space (including farmland and forest land) where such
preservation is—

(1) for the scenic enjoyment of the general public, or

(1) pursuant to a clearly delineated Federal, State, or local
governmental conservation policy, and will yield a significant public benefit, or

(iv) the ireservation of an historicalli imiortant land area or a certified historic structure


Presenter
Presentation Notes
LAURA:  A third requirement under the Internal Revenue Code, is that the CE must be exclusively for “conservation purposes.”  Qualified conservation purposes include:
outdoor recreation or education
natural habitat
open space (including farmland and forest land) for the scenic enjoyment of the general public, or consistent with governmental policy, yielding significant public benefit
preservation of an historically important land area or a certified historic structure


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-270796123-2003642046&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:B:part:VI:section:170
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-270796123-2003642046&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:B:part:VI:section:170
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-689419979-2003642046&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:B:part:VI:section:170

CE Examples — Conservation Purposes

Hakipu‘u Kalo Lo‘i - ‘aina based Hawea Heaiu/Keawawa Wetlands — Kealakekua Coffee Lands — farm &
education habitat native Forest

Landowner: Ho‘ala ‘Aina Kiipono Landowner: Livable Hawai‘i Kai Hui Landowner: Honolulu Coffee

CE Holder: Hawai‘i Land Trust and CE Holder: City and County of Company

C&C Honolulu CE Holder: Hawai‘i Land Trust


Presenter
Presentation Notes
LAURA:  Some examples of conservation purposes include:
Aina based education activities at Hakipuʻu lo’i kalo (taro wetlands) on land owned by Hoʻala ʻĀina Kūpono with a CE co-owned by Hawaii Land Trust and City and County of Honolulu.
Wetland bird habitat at Hāwea Heiau/Keawāwa Wetlands in East Honolulu on land owned by Livable HI Kai Hui with a CE owned by the City and County of Honolulu.
Coffee farm and native forest on land owned by Honolulu Coffee company with a CE owned by Hawaii Land Trust.



: . : Keopuka (Cultural sites, shoreline) Hawea Point (Native Habitat &
Kiolaka‘a Macadamia Nut Farm -
. Landowner: Pacific Star Co. Coastal Access)
Landowner: Royal Hawaiian Orchards . : .
CE Holder: Hawaii Land Trust (1250 Oceanside Partners) Landowner: Private Individual
CE Holder: Hawai‘i Land Trust CE Holder: Hawai‘i Land Trust



Presenter
Presentation Notes
LAURA:  Additional conservation purpose examples include:
Mac nut orchard on land in Kaʻū on Hawaiʻi Island  owned by Royal Hawaiian Orchards with a CE owned by Hawaii Land Trust.
Cultural sites and shoreline on land in Keopuka on Hawaiʻi Island owned by Pacific Star Co. with a CE owned by Hawaii Land Trust.
Native bird habitat and coastal public access at Hawea Point on __ Island owned by a private individual with a CE owned by Hawaii Land Trust.



Appraisals

* Qualified experienced appraiser familiar with appraising conservation
easements and completing IRS tax documentation

* Expense of a CE appraisal will be higher as it is two appraisal in one —

— an appraisal of the value of the unencumbered fee simple value of the
property, and

— asecond appraisal of the value of the property encumbered with the
Conservation Easement.

Unencumbered Fee Value — Encumbered Value = CE Value


Presenter
Presentation Notes
LEA:   So we’ve talked about the Internal Revenue Code requirements for obtaining a conservation easement tax deduction.  A key part of qualifying for the deduction is the appraised value of the conservation easement.  If a landowner wants take advantage of the conservation easement tax incentive, the landowner must retain an experienced, qualified appraiser familiar with appraising conservation easements and providing documentation for conservation easement deductions.  
The expense of a CE appraisal will be higher than a normal appraisal because it is essentially two appraisal in one:  (1) an appraisal of the unencumbered fee simple value of the land, and (2) an appraisal of the land encumbered with the conservation easement.   
The unencumbered fee simple value minus the encumbered value of the land equals the value of the conservation easement.  Remember the bundle sticks – the CE appraisal is merely placing a value on the sticks that have been removed from the landowners’ bundle by the CE.



Additional IRS regulations/forms

® U.S. Treasury Regulations, 26 C.F.R. 8 1.170A-14
® |RS Form 8283



Presenter
Presentation Notes
LEA:  There are additional IRS regulations governing the CE deduction – the citation of which is in this slide.  We did want to point out as a matter of practice, IRS Form 8283 that is required to claim the CE deduction – it requires the signature of both the land trust or public agency that has received the CE donation, and the appraiser.  Not that the appraiser must certify in the signature that he or she is qualified to appraise CEs, and that a false or fraudulent overstatement of value could subject the appraiser to substantial penalties.



State and Local Tax Incentives for
Conservation Easements

* Lands under CE can be enrolled into agricultural or native forest types of
dedications that can substantially decrease real property taxes.

* County real property assessors should reduce the value of property
burdened with CEs and can be provided with the appraisal.

» 14 states provide state tax credits for CE donations. Hawai’i is not among
those states.


Presenter
Presentation Notes
LEA:   Lands under a CE can be enrolled in agricultural for forest dedication county real property tax programs.  These programs are often more lucrative/beneficial than reducing the real property tax assessed value of the land by the value of the CE, although that argument can be made as well.  County assessors should reduce the base real property tax assessed value of the land by the value of the CE, especially if presented with the appraisal and all the required federal documentation.
Although some states on the continent provide state tax incentives for CEs, HI is not among them.



Conservation Easements —
Structure & Common Stipulations

 WHEREAS clauses setting context for future owners/readers of the CE,

Y, S (}@Pm moumsyTM defining “Conservation Values” on the land that are to be protected
Bays Lo Rose & Hol (KC) e GRANT OF CONSERVATION EASEMENT (perpetual)
10 B St a0 ey « CONSERVATION EASEMENT RESTRICTIONS — the sticks being taken away (e.g.,
eeptons: (R0 55000 deremy Truepioad no subdivision, no residential or other development, no up-zoning,
TITLEOF DOCIMENT: | ANT OF CONSERVATION EAGEMENT impervious surface limitation, management per an approved forest or other
e e management plan)
e ot T, ot R o * RIGHTS OF GRANTOR OR LANDOWNER (e.g., rights to sell/pass to heirs,
e privacy/quiet enjoyment, etc.)
e g it O Dot 2336, Koo, Faa 196713 e RIGHTS OF GRANTEE OR CE HOLDER (e.g., right to enforce, enter property for
e s B0 Bon 384, Nt o 36772 monitoring)
Tax Visp Koy Now: S Bk D i eamereonis 63 e GENERAL PROVISIONS (e.g., notices, allocation of liabilities/expenses,

indemnities, environmental liabilities, amendment, assignment,
extinguishment)

e ATTACHMENTS: property description, survey maps, baseline monitoring
report (may include important report such as archeological inventory survey)


Presenter
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LAURA:   The structure and stipulations of a CE are similar to a deed.  Usually, there are:
WHEREAS clauses setting context for future owners/readers of the CE, defining “Conservation Values” on the land that are to be protected.   These context setting whereas clauses can go on for many pages – providing a record the landowner’s motivation for permanently protecting the land, a description of the resources being protected, and a context for future generations.
GRANT OF CONSERVATION EASEMENT (perpetual)
CONSERVATION EASEMENT RESTRICTIONS –the sticks being taken away (e.g., no subdivision, no residential or other development, no up-zoning, impervious surface limitation, management per an approved forest or other management plan)
RIGHTS OF GRANTOR OR LANDOWNER (e.g., rights to sell/pass to heirs, privacy/quiet enjoyment, etc.)
RIGHTS OF GRANTEE OR CE HOLDER (e.g., right to enforce, enter property for monitoring)
GENERAL PROVISIONS (e.g., notices, allocation of liabilities/expenses, indemnities, environmental liabilities, amendment, assignment, extinguishment)
ATTACHMENTS: property description, survey maps, baseline monitoring report (may include important reports such as archeological inventory survey)



Funding Sources — Federal

* Land & Water Conservation Fund (offshore oil drilling lease revenues)

National Park Service (e.g., park expansions)

U.S. Fish & Wildlife (e.g., Recovery Lands Acquisition Program, Migratory Bird
Program, Coastal Wetlands Program, Refuge expansions)

U.S. Forest Service (e.g., U.S. Forest Legacy Program, Community Forest
program)

National Oceanic Atmospheric Administration (e.g., Coastal Estuarine Land
Conservation Program)

* Department of Defense (REPI or buffer program)

* Department of Transportation (e.g., Transportation Enhancements)

e USDA Agricultural Conservation Easement Program


Presenter
Presentation Notes
LEA:  Conservation easements can be donated, which can reap tax benefits for landowners.  Landowners can also be paid or compensated by selling conservation easements to a public agency or land trust.  Federal funding sources for conservation easements include the Land & Water Conservation Fund, which Congress permanently reauthorized in 2019 and fully funded at 900 million per year in 2020 in the bi-partisan Great American Outdoors Act.  The Land and Water Conservation Fund, which derives revenue from off-shore oil drilling leases, funds agency land acquisitions like national park expansions.  It also funds USFWS and U.S. Forest Service programs that protect habitat and forests through land acquisition or conservation easements.  Some of these programs have doubled or more in size following the passage of the Great American Outdoors Act.
REPI – or the Readiness and Environmental Protection Integration Program under the Department of Defense also funds conservation easements that protect land next to military training installations, or habitat affected by military training.  The purpose of this program has been recently expanded to include climate resiliency.  Land on Oʻahu’s North Shore have been purchased or protected with CEs with funds from this program – including Waimea Valley, the Galbraith lands, Pupukea-Paumalu, and lands surrounding Turtle Bay Resort.
The Department of Transportation also has a program to fund transportation enhancement, including scenic and historic highway areas. 
USDA also has an agricultural conservation easement program that provides funding to protect agricultural lands, ranch lands, and wetlands.
Tapping these federal funds is not easy, and often requires the participation of a land trust and/or state agency like DLNR or DOT.



Funding Sources — State and Local

* State Legacy Land Conservation Program (10% of real estate conveyance tax up to
approx. $5-6M) — administered by the Legacy Land Conservation Commission via open
application, approved by BLNR, released by Governor

* City and County of Honolulu Clean Water & Natural Lands Fund - .5% of real property
taxes, administered by CWNL Commission via open application, B&F, and Land
Management, budget approved by Council, and released/authorized by Mayor

*  Maui Open Space Fund - 1% of real property taxes, administered by Mayor, Council

e Kaua‘i Public Access, Open Space, and Natural Resources Preservation Fund - .5% of real
property taxes, administered by an advisory commission, Council, Mayor

* Hawai‘i County Public Access, Open Space, Natural Resources Preservation Fund - 2% of
real property taxes, administered by an advisory commission, Council, Mayor

° Appropriations — capital appropriations, general obligation bonds
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LAURA:  HI is one of only two states in the nation to have enacted land conservation funding sources at the state and all county levels.  The funding sources include:
State Legacy Land Conservation Program (10% of real estate conveyance tax up to approx. $5-6M) –administered by the Legacy Land Conservation Commission via open application, approved by BLNR, released by Governor
City and County of Honolulu Clean Water & Natural Lands Fund -.5% of real property taxes, administered by CWNL Commission via open application, B&F, and Land Management, budget approved by Council, and released/authorized by Mayor
Maui Open Space Fund -1% of real property taxes, administered by Mayor, Council
Kauai Public Access, Open Space, and Natural Resources Preservation Fund -.5% of real property taxes, administered by an advisory commission, Council, Mayor
Hawaiʻi County Public Access, Open Space, Natural Resources Preservation Fund -2% of real property taxes, administered by an advisory commission, Council, Mayor
Appropriations–capital appropriations, general obligation bonds



Kahuku
Kawela
Forever
(Turtle Bay
Resort) CEs



Presenter
Presentation Notes
LEA:  Two examples of compensated conservation easements include the mauka and makai land around the Turtle Bay Resort on O’ahu’s North Shore.  The makai or ocean side of the land owned by the Resort, included Kawela Bay, shown in this slide.





Presenter
Presentation Notes
LEA:  The Turtle Bay Resort owned about 2,000 acres surrounding the existing resort - both mauka and makai of Kamehameha Highway.  On its makai property, the resort had obtained entitlements to build five additional hotels and over 2,000 condo units.  It also owned 468 acres of ag land mauka of the highway, directly adjacent to the Army’s Kahuku Training Area.
The makai conservation project conserved 634 acres:
569 acres under Conservation Easement held by State – in the light orange or salmon color surrounding the area
52.5 acres owned in fee by State with lease back to Resort for nominal rent for 65 years in dark orange on the left side of the map at Kawela Bay
12.5 acres owned in fee by City with lease back to Resort for nominal rent for 65 years – in yellow on the left side of the map at Kawela Bay
8 miles of trails open to the public, 80 public parking stalls (doubling prior requirements), free golf for Kahuku H.S. team, 100 to 150 foot shoreline setbacks.
The CE reduced the number of allowed hotels from 5 to 2.  Those two hotel sites are immediately adjacent to the existing hotel, reducing the resort footprint.   The CE also reduced the number of allowed condos from over 2,000 to 725.



Kahuku Kawela Funding Sources - Makal

* S35 million State (general obligation bond, annual debt service financed by 1.5M TAT/1.5M
Legacy Land Conservation Program)

® $7.5 million City and County of Honolulu

® $2.5 million DoD Readiness and Environmental Protection Integration (REPI) program (Army
buffer)

TOTAL: $45 million

® 634 acres conserved
— 569 acres under Conservation Easement held by State
— 52.5 acres owned in fee by State with lease back to Resort for nominal rent for 65 years

— 12.5 acres owned in fee by City with lease back to Resort for nominal rent for 65 years
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LEA:  The landowner of the Resort was paid a total of $45 million – the sources of which were State general obligation bonds, the debt service of which is paid partially by the Transient Accommodation Tax and Legacy Land Conservation Fund, the City and County of Honolulu’s Clean Water & Natural Lands Program, and the DoD REPI buffer program.  From inception to closing, this project spanned the terms of three Mayors and three Governors.



Kahuku Kawela Funding Sources - Mauka

* S3 million DoD Readiness and Environmental Protection Integration (REPI) program (Army
buffer)

® $1.5 million State Legacy Land Conservation Program
® $1.5 million City and County of Honolulu Clean Water & Natural Lands Program
TOTAL: $6 million

468 acres under conservation easement held by North Shore Community Land Trust
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LEA:  In a separate transaction, the Resort also sold an agricultural conservation easement for $6M over its 468 acres of mauka agricultural lands funded through the City and County of Honolulu CWNL program, the State Legacy Land Conservation Program, and the DoD REPI program.  The CE is held by the North Shore Community land Trust and was facilitated by The Trust Public Land, which has a cooperative agreement with the US Army Garrison HI under the REPI program.  The land is dedicated to agricultural uses in perpetuity, with a reservation of about five acres for farm worker housing.



Working with Land Trusts/
Historic Preservation
Organizations to Establish
Easements

® Reliable Partners
® Lead public funding effort

® Stewardship & enforcement
endowment donations expected
from landowner at closing

® Have their own internal
approval processes

® Can only pay appraised FMV for
a compensated easement

® Timeline is usually long
(especially for compensated
easements)
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LAURA:
Land trusts and historic preservation organizations are reliable partners in establishing preservation and conservation easements – a wealth of information.  
If public funding is involved, the land trusts lead drafting public funding applications, presenting to commissions/boards, engaging community members, organizing community support/testimony, and fulfilling public funding requirements.  The process is very public/transparent.
Stewardship and enforcement endowment donations are expected from the landowner at closing. 
Land trusts have their own internal approval processes – committees or boards that must approve the transaction. 
Land trusts and historic preservation organizations can only pay appraised FMV for a compensated CE.  There is no room to negotiate over price.
Timeline – it always takes much longer than you think it should.



Annual Conservation
Easement
Monitoring/Reporting

* Annual on-site visit to check protected
features and characteristics

e Confirm compliance with stipulations

e Address any questions, concerns,
upcoming issues or problems

* Review CE terms together for common
understanding

* Document the annual visit and results in
writing for all parties

e Address any corrective actions or
remediation needed

 Meet any new staff, owners or agents

e Confirm communication protocols and
contact info
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LAURA:
Annual on-site visit to check protect features
Confirm compliance with stipulations
Address any questions, concerns, upcoming issues or problems
Review CE terms together for common understanding
Document the annual visit and results in writing for all parties
Address any corrective actions or remediation needed
Meet any new staff, owners or agents
Confirm communication protocols and contact info



Landowner Best Practices
On Complying with
Conservation Easements

Before signing/recording:

Have your own counsel before signing
Involve next generation(s)

Once recorded:

Ask the CE Holder to review final document with
entire landowner entity (family, company, Board of
Trustees)

Join annual monitoring walk throughs.
If in doubt, ask CE Holder.

Work in partnership with CE Holder to address CE
issues caused by adjacent or nearby properties.

Tell CE Holder if you plan to sell, and when property is
sold.

Connect CE Holder with new buyer/owner.
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LAURA: 
Before signing/recording:
Retain your own counsel
Involve next generation(s)
Once recorded:
Ask the CE Holder to review final document with entire landowner entity (family, company, Board of Trustees)
Join annual monitoring walk throughs
If in doubt, ask CE Holder
Work in partnership with the CE Holder to address CE issues caused by adjacent or nearby properties
Inform the CE Holder if you plan to sell or transfer ownership, and discuss the timing of such a sale or transfer
Connect CE Holder with new buyer/owner



Pitfalls/Issues To
Be Aware Of

® Perpetuity is forever. Easement
amendment is difficult

® Donating an easement can be
expensive

® Deductions for donated easements
can trigger IRS scrutiny

® Timing: longer than you may
expect

® Land is a sensitive topic in Hawai’i

® Many people do not understand
conservation or historic
preservation easements
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LEA: 
Perpetuity is forever –amending a CEs is very difficult and restricted by the terms of the CE itself. Plan ahead and include all potential landowner uses for the future.
Donating a CE can be expensive –CEs can result in favorable tax treatment, but anticipate expenses –legal, appraisal, environmental phase I, survey, baseline monitoring report, and a stewardship and enforcement endowment donation to the land trust/CE holder. 
Deductions for donated CEs can trigger increased IRS scrutiny or an audit. Donated CEs must be documented properly.
Timing–it will take longer than you think it should. You need to plan well in advance to ensure a closing in your chosen tax year if seeking favorable tax treatment. If you are seeking compensation from a public/government program –plan for 2-3 years minimum.
Land is a sensitive topic in Hawaiʻi and many people do not understand conservation easements. 



Case Stuay

KUAHIWI RANCH
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LEA:
So now we get to the interesting part, where we get to talk to an actual landowner who has been through the process of putting a CE on two of her properties and who is working on a third CE on another of her properties.  I’m very pleased to introduce Michelle Galimba, one of the owners of Kuahiwi Ranch which operates a grass fed beef operation on Hawai’i Island in Ka’u.  The Trust for Public Land and the Ala Kahakai Trail Association have been working with the Galimbas for several years to conserve Kuahiwi Ranch’s ranch land and the Native Hawaiian cultural sites and burials on the land for future generations.



Kuahiwi Ranch

Ka‘l, Hawai‘i Island

Approximately 9000 acres - mostly leased

Produce grass-fed beef for local markets
(Foodland, Whole Foods) and restaurants

Family owned and operated
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Michelle  Galimba 





Conservation Easement Projects

2019 - Kawala - 772 acres
2021 - Manaka‘a - 348 acres

Proj. 2021 - Honu‘apo - 596 acres







Timeline for the Kawala Conservation Easement Project

e Purchased Property July 2018

 Began working on drafting
Conservation Easement in 2019

e CE closed January 1, 2020

e Still outstanding - agricultural plan,
cultural resource plan, fire plan






Considerations before starting a CE Project

* Conservation Easement is FOREVER so it needs be something that
not only you but the next generation (at least) is committed to
COMPLETELY.

*  Community - does it fit with community’s vision?

* Flexibility - what kind of flexibility for future needs can you
include without compromising the conservation values?

* Costs - legal, appraisal and surveying

* Capacity - do all partners have the capacity now and in the future
to honor the parameters of the conservation easement?
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Before starting an Easement project, consider:
Conservation Easement is FOREVER so it needs be something that not only you but the next generation (at least) is committed to COMPLETELY.
Community -  does it fit with community’s vision?
Flexibility -  what kind of flexibility for future needs can you include without compromising the conservation values?
Costs - legal, appraisal and surveying
Capacity - do all partners have the capacity now and in the future to honor the parameters of the conservation easement?












Conservation Easements Pros and Cons

PRO CON
Effective tool to preserve landscapes & Developing a grant of conservation easement
conserve natural resources can require considerable time and financial

resources
Can help farmers & ranchers todefray costs of

agricultural land acquisition Reduces potential uses of the land beyond

i i , conservation and agricultural uses
Can help to align community values with

private land owners’ interests and engage Requires excellent communication between
multiple stakeholders in the care and multiple stakeholders over a very long time
maintenance of the landscape horizon
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PROs:
Effective tool to preserve landscapes & conserve natural resources
Can help farmers & ranchers to defray costs of agricultural land acquisition
Can help to align community values with private land owners’ interests and engage multiple stakeholders in the care and maintenance of the landscape

CONs: 
Developing a grant of conservation easement can require considerable time and financial resources
Reduces potential uses of the land beyond conservation and agricultural uses
Requires excellent communication between multiple stakeholders over a very long time horizon



Preservation Easements

FOR CERTIFIED HISTORIC STRUCTURES
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KIERSTEN

Thank you Michelle.

We want to spend a bit of time on the conservation easements as they apply to historic buildings. 



Easements for
Historic Buildings

* Legal structure same as Conservation
Easements for land and sites

* Provides strong and lasting legal
protection for historic properties

* Enforceable legal commitment,
voluntarily made by the property owner
and binding on all subsequent owners
to preserve and protect the historic
characteristics of the property

* Available to properties listed on the
National Register of Historic Places,
individually or as a contributing
building in a historic district
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Legal structure and enabling legislation is same as Conservation Easements for land and sites. One of the purposes of easements is to preserve qualified historic structures and buildings.
Provides strong and lasting legal protection for historic properties
Enforceable legal commitment, voluntarily made by the property owner and binding on all subsequent owners to preserve and protect the historic characteristics of the property
Available to properties listed on the National Register of Historic Places, individually or as a contributing building in a historic district

This example is the Fred Baldwin Memorial Home on Maui. It was originally called the “Old Men’s Home” and was the first senior living facility for retirees from the sugar plantations. Later it was a dormitory for pineapple field workers, also a barracks during World War II and a nunnery. It is now a retreat center run as Lumeria Maui. It is the oldest wooden institutional building on Maui. The five-connected buildings, the interior courtyard and just over 3 acres of land are encumbered by a preservation easement held by Historic Hawai‘i Foundation.


Easements for
Historic Buildings

* Easement establishes activities that are:

O prohibited (e.g. demolition,
relocation, razing, additions within
conservation area);

O conditional (e.g. that are consistent
with the goals and terms of the
easement with the prior approval of
the easement holder); and

O permitted (e.g. all other rights,
including exclusion, use and
enjoyment).

O May include other provisions, including
allowed land uses, public or specific
visitation and access, temporary uses.
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Preservation Easements establish activities that are:
prohibited including demolition, relocation, razing, additions within conservation area
conditional which may be allowed if they are consistent with the goals and terms of the easement with the prior approval of the easement holder; and 
permitted without further review including all other rights, such as exclusion, use and enjoyment.
May include other provisions, including allowed land uses, public or specific visitation and access, temporary uses

This example is the Jean and Zohmah Charlot House, which was a single-family residence for the mid-century artist Jean Charlot, who was a professor at the University of Hawai‘i. The family donated the home to the University and the easement to Historic Hawai‘i.  The easement allows for use a home, as well as for educational and cultural purposes. It has strong restrictions against commercial uses, and mandates that Charlot’s studio only be used as a studio. For example, it cannot be converted to a bedroom. Other provisions include certain types of public access for the study of architecture, art and material conservation. The Charlot family also reserved certain visitation rights for family members.


Easements for
Historic Buildings

e Easement terms define which
parts of the property are subject
to the restrictions

O May include the interior,
exterior, site, view sheds,
landscape, archaeological
features, artwork, etc.

e Baseline documentation
identifies the historic significance
and characteristics the
contribute or do not contribute
to the significance

* Annual monitoring and
inspections
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Easement terms define which parts of the property are subject to the restrictions. These may include the interior, exterior, site, view sheds, landscape, archaeological features, artwork, etc. 

This example is the Dearborn Building on Ward Avenue in Kaka‘ako. This warehouse was built in the 1920s for the Dearborn Chemical Company and was later converted to several smaller retail spaces as the Universal Building. The project restored the singular open space and it is now a Patagonia store. Key features protected by the easement include the overall form, massing, materials, windows and doors. But it also protects some of the interior features, including the roof truss system and open floor plan.

Baseline documentation is needed to do that up-front identification of the historic significance and characteristics the contribute or do not contribute to the significance.

Annual monitoring and inspections are critically important to ensure everyone stays aware and compliant with all the terms and that there are lines of communication to address issues before they become problems.


Fasement Sections and Stipulations

Whereas Clauses and Recitals: Grant of Easement:

* description of property, * Purpose: to assure that the Property’s
Conservation and Preservation Values will be
retained and maintained substantially in their
rehabilitated condition...

* historic significance and designation status

* description of features and components

subject to the stipulations, « Covenant to repair and maintain
* any pre-approved plans or scope of work, - Prohibited activities
* about the Grantor (property owner) and )

L : o Conditional rights

Grantee (historic preservation organization)
* Process for requests for approval
* Standards for Review

* Public Access
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Typical sections and stipulations in the Easements include:
Whereas clauses and recitals
Purpose
Affirmative responsibilities to not let the property decay or degrade
Prohibited activities, especially against demolition or redevelopment
Conditional rights, with the process for requests and the standards for review
Public access, which usually includes visual access of the exterior and may include other access for certain purposes


Fasement Sections and Stipulations

Reserved Rights not requiring approval Binding Effect:
* Runs with the Land

* Insurance - Recording
* Review after damage * Extinguishment
* Indemnification; Taxes gzs;te?nr:aet:on
* Administration and Enforcement * Amendment
* Notice * Assignment
. Evidenc.e of Compliance Exhibits:
: InsF)ectlons * Baseline Documentation
* Written reports *  Maps, legal descriptions, photographs
* Remedies * Architectural drawings, specifications, permitting
* Historic property documentation
* Appraisal

* Historic Rehabilitation Tax Credit documentation
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Permitted rights and activities that do not require permission
Various administrative sections including insurance, emergencies, notice, remedies, etc.
Key provisions address the binding effect and that the easement can only be extinguished in extraordinary circumstances, such as by court order or as result of a government eminent domain action.
Other provisions include amendment procedures and assignment to a new easement holder in the event that the original entity ceases to exist or cannot perform.
Finally, the exhibits are very important.


Charitable Conservation Easement
Program Integrity Act

Pending legislation is intended to address egregious syndicated conservation easement transactions.

While most easement transactions accomplish their intended public policy objectives, some promoters
have used these transactions to offer investors an opportunity to claim tax deductions in amounts that
significantly exceed the amount invested.

These deductions are based on appraisals that greatly inflate the value of the easement based on
unreasonable conclusions about the development potential of the property.

Act is intended to help the IRS to curb abusive transactions while ensuring that this tax incentive remains
available for genuine supporters in the land conservation and historic preservation communities.

Donations of preservation easements continue to receive scrutiny from the IRS regardless of whether
they are syndicated.

Land Trusts and Preservation Organizations should adopt the best practices informed by the Land Trust
Alliance’s Standards and Practices.

Source: https.//forum.savingplaces.org/blogs/special-contributor/2021/04/05/charitable-conservation-easement-integrity-act
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Presentation Notes
We want to note a current legal and legislative issue related to curbing some types of fraud that has been associated with bad actors.
Introduced in both the 115th and 116th Congress, the Charitable Conservation Easement Program Integrity Act has gained considerable support to address specific ongoing abuses in donations of preservation and conservation easements. This legislation addresses egregious syndicated conservation easement transactions which the Internal Revenue Service (IRS) described in IRS Notice 2017-10. Many easement-holding organizations support passage of this bill to help curb abusive transactions while ensuring that this tax incentive remains available for genuine philanthropists in the land conservation and historic preservation communities.

The Internal Revenue Code permits taxpayers to take a tax deduction for a donation of conservation and preservation easements. A preservation easement is syndicated when a legal partnership, or other pass-through entity, is created and investors contribute capital to the pass-through entity, the pass-through entity donates the easement to a tax-exempt entity, and the tax deduction is allocated to the pass-through entity’s investors

While most easement transactions accomplish their intended public policy objectives, some promoters have used these transactions to offer investors an opportunity to claim tax deductions in amounts that significantly exceed the amount invested. These deductions are based on appraisals that greatly inflate the value of the easement based on unreasonable conclusions about the development potential of the property. Recently, the IRS reported that the average return ratio based on filings in calendar year 2018 for these transactions was 4.92 times the investment and for the top 10% of transactions the median return ratio was 6.54 times the investment. For the 2017 tax year, the IRS identified 244 pass-through entities for examination which accounted for $6.8 billion dollars of deductions. 

In 2019, the IRS listed easement syndication transactions in their annual Dirty Dozen list of tax scams to avoid.  While much of the focus on these transactions appears to be aimed at conservation easements that protect land areas for recreation, natural habitat, or open space, preservation easements have been subject to the same abuses

Charitable Conservation Easement Program Integrity Act is intended to help the IRS to curb abusive transactions while ensuring that this tax incentive remains available for genuine supporters in the land conservation and historic preservation communities. Donations of preservation easements continue to receive scrutiny from the IRS regardless of whether they are syndicated. Preservation organizations should adopt the following best practices when accepting any donation of an easement:

All easement transactions should be conducted using best practices informed by the Land Trust Alliance’s Standards and Practices.
Preservation organizations should be concerned with participating in any potentially abusive or possibly fraudulent tax evasion scheme and should approach easement syndication transactions with caution.
Preservation organizations should not assume they are a silent participant in these transactions and should be clear about their role in the transaction.
Preservation organizations should have a written policy governing their easement transactions. This policy should include a clear explanation of how the organization will review the draft and final appraisal, along with how the organization would address concerns with the appraisal that might result in the organization taking the position that it cannot sign IRS Form 8283. Preservation organizations should disclose this policy to the donor early in the process and receive the donor’s written acknowledgement.

Source: https://forum.savingplaces.org/blogs/special-contributor/2021/04/05/charitable-conservation-easement-integrity-act


https://s3.amazonaws.com/landtrustalliance.org/publication/files/LandTrustStandardsandPractices2017_0.pdf

Recommendations/Lessons Learned

* All easements should be individually tailored to
protect the character-defining features of the historic
property. Easements should protect the entire
building, including rooflines, side and rear facades,
including any ancillary or outlying structures and any
significant features of the landscape or setting.

* Recordkeeping is critical, especially as easements often
have provisions for approved modifications that must
be documented.

* Consider the capacity and qualifications of the
easement holding organization to ensure it has the
ability to monitor and enforce provisions, with a
program of responsible stewardship for its easements.

* Communicate clearly and regularly.
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All easements should be individually tailored to protect the character-defining features of the historic property. Easements should protect the entire building, including rooflines, side and rear facades, including any ancillary or outlying structures and any significant features of the landscape or setting.

Example from the Charlot house: the building includes numerous examples of integrated artwork, such as these ceramic tiles and a large fresco, which are specifically called out for special protection.

Recordkeeping is critical, especially as easements often have provisions for approved modifications that must be documented.

Also in this example, the property is on the edge of a channelized stream and very close to the ocean. It is vulnerable to flooding from storm surge, hurricanes, tsunami and sea level rise. So UH is considering adaptive measures to increase its resilience. Those changes will be carefully documented and made part of the record so future generations will know who did what and when and why.

Consider the capacity and qualifications of the easement holding organization to ensure it has the ability to monitor and enforce provisions, with a program of responsible stewardship for its easements.

Not all organizations are created equal. Land trusts can be accredited—such as TPL and HILT—and preservation organizations can adopt and follow the standards and best practices from the Land Trust Alliance. Look for organizations with a track record of reliability, stability and capacity to do the work.

Communicate clearly and regularly.



Questions/Ninau?
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Contact Us!

Lea Hong Laura Kaakua

Hawai‘i Islands State Director President & CEO

The Trust for Public Land Hawai‘i Land Trust
lea.hong@1tpl.org laura.kaakua@hilt.org
Michelle Galimba Kiersten Faulkner

Ranch Manager Executive Director

Kuahiwi Ranch Historic Hawai‘i Foundation
michelle@kuahiwiranch.com Kiersten@historichawaii.org



mailto:lea.hong@tpl.org
mailto:laura.kaakua@hilt.org
mailto:Kiersten@historichawaii.org
mailto:michelle@kuahiwiranch.com

Additional Resources




Download at:
https://www.hilt.org/community-resources

https://www.tpl.org/our-work/community-guide-land-
conservation

Mahalo to the Castle Foundation!



https://www.hilt.org/community-resources
https://www.tpl.org/our-work/community-guide-land-conservation

National Park Service. “Easements to
Protect Historic Properties: A Useful
Historic Preservation Tool with Potential
Tax Benefits” (2010).

https://www.nps.gov/tps/tax-
incentives.htm

Land Trust Alliance. “Land Trust
Standards and Practices: Ethical and
Technical Guidelines for the Responsible
Operation of a Land Trust” (2017).

https://s3.amazonaws.com/landtrustallian
ce.org/publication/files/LandTrustStandar
dsandPractices2017_0.pdf




2021 PRESERVATION SEMINARS

October 2021 (tentative)
Integrating NEPA & NHPA Sec 106 Reviews for Effects on Historic and Cultural Properties

December 2021 (tentative)

Guidelines for Flood Adaptation for Rehabilitating Historic Buildings




E-NEWSLETTER SIGN-UP

https://historichawaii.org/newsletter-signup/

MAHALO FOR

SUPPORTING THE JOIN

PROGRAMS AND https://historichawaii.org/join-us/
ACTIVITIES OF

HISTORIC HAWAI'l  GIvE

FOUNDATION https://www.paypal.com/paypalme/historichi

CONTACT
Member@historichawaii.org
808-523-2900
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At the end of the webinar, you’ll get a popup with a short course evaluation that we ask you to complete. This helps us focus our educational programs and report back to our partners.

will a section at the end of the evaluation specifically for attorneys. If you want to claim the CLE credits, please enter your name, Bar Association number and email address. We will use that information, along with the attendance tracking to submit to HSBA. We will also email your certificate of attendance. 

To continue to support the work of Historic Hawai‘i Foundation, please learn more by signing up for the free HHF E-newsletters at historichawaii.org to receive event information and other opportunities to learn about and engage with Hawai‘i’s historic places. 


https://historichawaii.org/newsletter-signup/
https://historichawaii.org/join-us/
https://www.paypal.com/paypalme/historichi
mailto:Member@historichawaii.org

Mahalo
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